303 CREATIVE LLC ET AL. v. ELENIS ET AL. CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR

THE TENTH CIRCUIT
No. 21-476. Argued December 5, 2022—Decided June 30, 2023

Lorie Smith wants to expand her graphic design business, 303 Creative LLC, to include
services for couples seeking wedding websites. But Ms. Smith worries that Colorado will
use the Colorado Anti-Discrimination Act to compel her—in violation of the First
Amendment—to create websites celebrating marriages she does not endorse. To clarify
her rights, Ms. Smith filed a lawsuit seeking an injunction to prevent the State from
forcing her to create websites celebrating marriages that defy her belief that marriage
should be reserved to unions between one man and one woman.

CADA prohibits all “public accommodations” from denying “the full and equal
enjoyment” of its goods and services to any customer based on his race, creed,
disability, sexual orientation, or other statutorily enumerated trait. Colo. Rev. Stat. §24—
34-601(2)(a). The law defines “public accommodation” broadly to include almost every
public-facing business in the State. §24-34—601(1). Either state officials or private
citizens may bring actions to enforce the law. §§24-34-306, 24—-34— 602(1). And a
variety of penalties can follow any violation.

Before the district court, Ms. Smith and the State stipulated to a number of facts: Ms.
Smith is “willing to work with all people regardless of classifications such as race, creed,
sexual orientation, and gen- der” and “will gladly create custom graphics and websites”
for clients of any sexual orientation; she will not produce content that “contra- dicts
biblical truth” regardless of who orders it; Ms. Smith’s belief that marriage is a union
between one man and one woman is a sincerely held conviction; Ms. Smith provides
design services that are “expressive” and her “original, customized” creations
“contribut[e] to the over- all message” her business conveys “through the websites” it
creates; the wedding websites she plans to create “will be expressive in nature,” will be
“customized and tailored” through close collaboration with in- dividual couples, and will
“‘express Ms. Smith’s and 303 Creative’s message celebrating and promoting” her view
of marriage; viewers of Ms. Smith’s websites “will know that the websites are her
original artwork;” and “[t]here are numerous companies in the State of Colorado and
across the nation that offer custom website design services.”

Ultimately, the district court held that Ms. Smith was not entitled to the injunction she
sought, and the Tenth Circuit affirmed.

Held: The First Amendment prohibits Colorado from forcing a website designer to create
expressive designs speaking messages with which the designer disagrees.

(a) The framers designed the Free Speech Clause of the First Amendment to protect
the “freedom to think as you will and to speak as you think.” Boy Scouts of America v.



Dale, 530 U. S. 640, 660-661 (internal quotation marks omitted). The freedom to speak
is among our inalienable rights. The freedom of thought and speech is “indis- pensable
to the discovery and spread of political truth.” Whitney v. California, 274 U. S. 357, 375
(Brandeis, J., concurring). For these reasons, “[i]f there is any fixed star in our
constitutional constellation,” West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 642, it
is the prin- ciple that the government may not interfere with “an uninhibited mar-
ketplace of ideas,” McCullen v. Coakley, 573 U. S. 464, 476 (internal quotation marks
omitted).

This Court has previously faced cases where governments have sought to test these
foundational principles. In Barnette, the Court held that the State of West Virginia’s
efforts to compel schoolchildren to salute the Nation’s flag and recite the Pledge of
Allegiance “invad[ed] the sphere of intellect and spirit which it is the purpose of the First
Amendment . . . to reserve from all official control.” 319 U. S., at 642. State authorities
had “transcend[ed] constitutional limitations on their powers.” 319 U. S., at 642. In
Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S.
557, the Court held that Massachusetts’s public accommodations statute could not be
used to force veterans organizing a parade in Boston to include a group of gay, lesbian,
and bisexual individuals because the parade was pro- tected speech, and requiring the
veterans to include voices they wished to exclude would impermissibly require them to
“alter the expressive content of their parade.” Id., at 572-573. And in Boy Scouts of
America v. Dale, when the Boy Scouts sought to exclude assistant scoutmaster James
Dale from membership after learning he was gay, the Court held the Boy Scouts to be
“an expressive association” entitled to First Amendment protection. 530 U. S., at 656.
The Court found that forc- ing the Scouts to include Mr. Dale would undoubtedly
“interfere with [its] choice not to propound a point of view contrary to its beliefs.”

These cases illustrate that the First Amendment protects an individual’s right to speak
his mind regardless of whether the government considers his speech sensible and well
intentioned or deeply “mis- guided,” Hurley, 515 U. S., at 574, and likely to cause
“anguish” or “in- calculable grief,” Snyderv. Phelps, 562 U. S. 443, 456. Generally, too,
the government may not compel a person to speak its own preferred messages. See
Tinker v. Des Moines Independent Community School Dist., 393 U. S. 503, 505. Pp. 6—
9.

(b) Applying these principles to the parties’ stipulated facts, the Court agrees with the
Tenth Circuit that the wedding websites Ms. Smith seeks to create qualify as pure
speech protected by the First Amendment under this Court’s precedents. Ms. Smith’s
websites will express and communicate ideas—namely, those that “celebrate and
promote the couple’s wedding and unique love story” and those that “celebrat[e] and
promot[e]” what Ms. Smith understands to be a marriage. Speech conveyed over the
internet, like all other manner of speech, qualifies for the First Amendment’s protections.
And the Court agrees with the Tenth Circuit that the wedding websites Ms. Smith seeks
to create involve her speech, a conclusion supported by the parties’ stipulations,
including that Ms. Smith intends to produce a final story for each couple using her own



words and original artwork. While Ms. Smith’s speech may combine with the couple’s in
a final product, an individual “does not forfeit constitutional protection simply by
combining multifarious voices” in a single communication. Hurley, 515 U. S., at 569.

Ms. Smith seeks to engage in protected First Amendment speech; Colorado seeks to
compel speech she does not wish to provide. As the Tenth Circuit observed, if Ms.
Smith offers wedding websites celebrating marriages she endorses, the State intends to
compel her to create custom websites celebrating other marriages she does not. 6 F.
4th 1160, 1178. Colorado seeks to compel this speech in order to “excis[e] certain ideas
or viewpoints from the public dialogue.” Turner Broadcasting System, Inc. v. FCC, 512
U. S. 633, 642. Indeed, the Tenth Circuit recognized that the coercive “[e]liminati[on]” of
dissenting ideas about marriage constitutes Colorado’s “very purpose” in seeking to
apply its law to Ms. Smith. 6 F. 4th, at 1178. But while the Tenth Circuit thought that
Colorado could compel speech from Ms. Smith consistent with the Constitution, this
Court’s First Amendment precedents teach otherwise. In Hurley, Dale, and Barnette, the
Court found that governments impermissibly compelled speech in violation of the First
Amendment when they tried to force speakers to accept a message with which they
disagreed. Here, Colorado seeks to put Ms. Smith to a similar choice. If she wishes to
speak, she must either speak as the State demands or face sanctions for expressing
her own beliefs, sanctions that may include compulsory participation in “remedial . . .
training,” filing periodic compliance reports, and paying monetary fines. That is an
impermissible abridgement of the First Amendment’s right to speak freely. Hurley, 515
U.S., at 574.

Under Colorado’s logic, the government may compel anyone who speaks for pay on a
given topic to accept all commissions on that same topic—no matter the message—if
the topic somehow implicates a customer’s statutorily protected trait. 6 F. 4th, at 1199
(Tymkovich, C. J., dissenting). Taken seriously, that principle would allow the
government to force all manner of artists, speechwriters, and others whose services
involve speech to speak what they do not believe on pain of penalty. The Court’s
precedents recognize the First Amendment tolerates none of that....

... The First Amendment’s protections belong to all, not just to speakers whose motives
the government finds worthy. In this case, Colorado seeks to force an individual to
speak in ways that align with its views but defy her conscience about a matter of major
significance. In the past, other States in Barnette, Hurley, and Dale have similarly tested
the First Amendment’s boundaries by seeking to compel speech they thought vital at
the time. But abiding the Constitution’s commitment to the freedom of speech means all
will encounter ideas that are “mis- guided, or even hurtful.” Hurley, 515 U. S., at 574.
Consistent with the First Amendment, the Nation’s answer is tolerance, not coercion.
The First Amendment envisions the United States as a rich and complex place where all
persons are free to think and speak as they wish, not as the government demands.
Colorado cannot deny that promise consistent with the First Amendment.



JUSTICE GORSUCH delivered the opinion of the Court.

Like many States, Colorado has a law forbidding businesses from engaging in
discrimination when they sell goods and services to the public. Laws along these lines
have done much to secure the civil rights of all Americans. But in this particular case
Colorado does not just seek to ensure the sale of goods or services on equal terms. It
seeks to use its law to compel an individual to create speech she does not believe. The
question we face is whether that course violates the Free Speech Clause of the First
Amendment...

... To facilitate the district court’s resolution of the merits of her case, Ms. Smith and the
State stipulated to a number of facts:

e Ms. Smith is “willing to work with all people regard- less of classifications such
as race, creed, sexual orientation, and gender,” and she “will gladly create
custom graphics and websites” for clients of any sexual orientation.

e She will not produce content that “contradicts biblical truth” regardless of who
orders it.

e Her belief that marriage is a union between one man and one woman is a
sincerely held religious conviction.

e All of the graphic and website design services Ms. Smith provides are
“expressive.”

e The websites and graphics Ms. Smith designs are “original, customized”
creations that “contribut[e] to the overall messages” her business conveys
“through the websites” it creates.

e Just like the other services she provides, the wed- ding websites Ms. Smith
plans to create “will be expressive in nature.

e Those wedding websites will be “customized and tailored” through close
collaboration with individual couples, and they will “express Ms. Smith’s and
303 Creative’s message celebrating and promoting” her view of marriage

e Viewers of Ms. Smith’s websites “will know that the websites are [Ms. Smith’s
and 303 Creative’s] original artwork.”

e To the extent Ms. Smith may not be able to provide certain services to a
potential customer, “[tlhere are numerous companies in the State of Colorado
and across the nation that offer custom website design services.”

The framers designed the Free Speech Clause of the First Amendment to protect the
“freedom to think as you will and to speak as you think.” Boy Scouts of America v. Dale,
530 U. S. 640, 660-661 (2000) (internal quotation marks omit- ted). They did so
because they saw the freedom of speech “both as an end and as a means.” Whitney v.
California,

274 U. S. 357, 375 (1927) (Brandeis, J., concurring); see also 12 The Papers of James
Madison 193—-194 (C. Hobson & R. Rutland eds. 1979). An end because the freedom to



think and speak is among our inalienable human rights. See, e.g., 4 Annals of Cong.
934 (1794) (Rep. Madison). A means be- cause the freedom of thought and speech is
“‘indispensable to the discovery and spread of political truth.” Whitney, 274 U. S., at 375
(Brandeis, J., concurring). By allowing all views to flourish, the framers understood, we
may test and improve our own thinking both as individuals and as a Nation. For all these
reasons, “[i]f there is any fixed star in our constitutional constellation,” West Virginia Bd.
of Ed. v. Barnette, 319 U. S. 624, 642 (1943), it is the principle that the government may
not interfere with “an uninhibited marketplace of ideas,” McCullen v. Coakley, 573 U. S.
464, 476 (2014) (internal quotation marks omitted).

From time to time, governments in this country have sought to test these foundational
principles. In Barnette, for example, the Court faced an effort by the State of West
Virginia to force schoolchildren to salute the Nation’s flag and recite the Pledge of
Allegiance. If the students refused, the State threatened to expel them and fine or jail
their parents. Some families objected on the ground that the State sought to compel
their children to express views at odds with their faith as Jehovah’s Witnesses. When
the dispute arrived here, this Court offered a firm response. In seeking to compel
students to salute the flag and recite a pledge, the Court held, state authorities had
“transcend[ed] constitutional limitations on their powers.” 319 U. S., at 642. Their
dictates “invade[d] the sphere of intellect and spirit which it is the purpose of the First
Amendment . . . to reserve from all official control.” Ibid.

A similar story unfolded in Hurley v. Irish-American Gay, Lesbian and Bisexual Group of
Boston, Inc., 515 U. S. 557 (1995). There, veterans organizing a St. Patrick’'s Day
parade in Boston refused to include a group of gay, lesbian, and bisexual individuals in
their event. The group argued that Massachusetts’s public accommodations statute
entitled it to participate in the parade as a matter of law. /d., at 560-561. Lower courts
agreed. /d., at 561-566. But this Court reversed. /d., at 581. Whatever state law may
demand, this Court explained, the parade was constitution- ally protected speech and
requiring the veterans to include voices they wished to exclude would impermissibly
require them to “alter the expressive content of their parade.” Id., at 572-573. The
veterans’ choice of what to say (and not say) might have been unpopular, but they had
a First Amendment right to present their message undiluted by views they did not share.

Then there is Boy Scouts of America v. Dale. In that case, the Boy Scouts excluded
James Dale, an assistant scout- master, from membership after learning he was gay.
Mr. Dale argued that New Jersey’s public accommodations law required the Scouts to
reinstate him. 530 U. S., at 644—645. The New Jersey Supreme Court sided with Mr.
Dale, id., at 646—647, but again this Court reversed, id., at 661. The decision to exclude
Mr. Dale may not have implicated pure speech, but this Court held that the Boy Scouts
“‘is an ex- pressive association” entitled to First Amendment protection. /d., at 656. And,
the Court found, forcing the Scouts to include Mr. Dale would “interfere with [its] choice
not to propound a point of view contrary to its beliefs.” Id., at 654.

As these cases illustrate, the First Amendment protects an individual’s right to speak his
mind regardless of whether the government considers his speech sensible and well



intentioned or deeply “misguided,” Hurley, 515 U. S., at 574, and likely to cause
“anguish” or “incalculable grief,” Snyderv. Phelps, 562 U. S. 443, 456 (2011)...

... We part ways with the Tenth Circuit only when it comes to the legal conclusions that
follow. While that court thought Colorado could compel speech from Ms. Smith con-
sistent with the Constitution, our First Amendment precedents laid out above teach
otherwise. In Hurley, the Court found that Massachusetts impermissibly compelled
speech in violation of the First Amendment when it sought to force parade organizers to
accept participants who would “affec(t] the[ir] message.” 515 U. S., at 572. In Dale, the
Court held that New Jersey intruded on the Boy Scouts’ First Amendment rights when it
tried to require the group to “propound a point of view contrary to its beliefs” by directing
its membership choices. 530 U. S., at 654. And in Barnette, this Court found
impermissible coercion when West Virginia required schoolchildren to recite a pledge
that contravened their convictions on threat of punishment or expulsion. 319 U. S., at
626—629. Here, Colorado seeks to put Ms. Smith to a similar choice: If she wishes to
speak, she must either speak as the State demands or face sanctions for expressing
her own beliefs, sanctions that may include compulsory participation in “remedial . . .
training,” filing periodic compliance reports as officials deem necessary, and paying
monetary fines. App. 120; supra, at 3. Under our precedents, that “is enough,” more
than enough, to represent an impermissible abridgment of the First Amendment’s right
to speak freely. Hurley, 515 U. S., at 574.

Consider what a contrary approach would mean. Under Colorado’s logic, the
government may compel anyone who speaks for pay on a given topic to accept all
commissions on that same topic—no matter the underlying message—if the topic
somehow implicates a customer’s statutorily protected trait. 6 F. 4th, at 1198
(Tymkovich, C. J., dissenting). Taken seriously, that principle would allow the
government to force all manner of artists, speechwriters, and others whose services
involve speech to speak what they do not believe on pain of penalty. The government
could require “an unwilling Muslim movie director to make a film with a Zionist
message,” or “an atheist muralist to accept a commission celebrating Evangelical zeal,”
so long as they would make films or murals for other members of the public with
different messages. /d., at 1199. Equally, the government could force a male website
designer married to another man to design websites for an organization that advocates
against same-sex marriage. See Brief for Petitioners 26— 27. Countless other creative
professionals, too, could be forced to choose between remaining silent, producing
speech that violates their beliefs, or speaking their minds and incurring sanctions for
doing so. As our precedents recognize, the First Amendment tolerates none of that.

...Now, the State seems to acknowledge that the First Amendment does forbid it from
coercing Ms. Smith to create websites endorsing same-sex marriage or expressing any
other message with which she disagrees. See Brief for Respondents 12 (disclaiming
any interest in “interfer[ing] with [Ms. Smith’s] choice to offer only websites of [her] own
design”); see also Brief for United States as Amicus Curiae 19 (conceding that
“constitutional concerns” would arise if Colorado “require[d] petitione[r] to design a



website” that she “would not create or convey for any client”). Instead, Colorado devotes
most of its efforts to advancing an alternative theory for affirmance.

The State’s alternative theory runs this way. To comply with Colorado law, the State
says, all Ms. Smith must do is repurpose websites she will create to celebrate marriages
she does endorse for marriages she does not.

... This alternative theory, however, is difficult to square with the parties’ stipulations.
As we have seen, the State has stipulated that Ms. Smith does not seek to sell an
ordinary commercial good but intends to create “customized and tailored” speech for
each couple. App. to Pet. for Cert. 181a, 187a. The State has stipulated that “[e]ach
website 303 Creative designs and creates is an original, customized creation for each
client.” Id., at 181a. The State has stipulated, too, that Ms. Smith’s wedding websites
“‘will be expressive in nature, using text, graphics, and in some cases videos to
celebrate and promote the couple’s wedding and unique love story.” Id., at 187a. As the
case comes to us, then, Colorado seeks to compel just the sort of speech that it tacitly
concedes lies beyond the reach of its powers.

... Colorado next urges us to focus on the reason Ms. Smith refuses to offer the speech
it seeks to compel. She refuses, the State insists, because she objects to the “protected
characteristics” of certain customers. Brief for Respondents 16; see also post, at 2627,
31-32 (opinion of SOTOMAYOR, J.) (reciting the same argument). But once more, the
parties’ stipulations speak differently. The parties agree that Ms. Smith “will gladly
create custom graphics and websites for gay, lesbian, or bisexual clients or for
organizations run by gay, lesbian, or bisexual persons so long as the custom graphics
and websites” do not violate her beliefs. App. to Pet. for Cert. 184a. That is a condition,
the parties acknowledge, Ms. Smith applies to “all customers.” Ibid. Ms. Smith stresses,
too, that she has not and will not create expressions that defy any of her beliefs for any
customer, whether that involves encouraging violence, demeaning an- other person, or
promoting views inconsistent with her religious commitments.

...Nor, in any event, do the First Amendment’s protections belong only to speakers
whose motives the government finds worthy; its protections belong to all, including to
speakers whose motives others may find misinformed or offensive. See Federal
Election Comm’n v. Wisconsin Right to Life, Inc., 551 U. S. 449, 468—469 (2007)
(opinion of ROBERTS, C. J.) (observing that “a speaker’s motivation is entirely ir-
relevant” (internal quotation marks omitted)); National Socialist Party of America v.
Skokie, 432 U. S. 43, 43—-44 (1977) (per curiam) (upholding free-speech rights of partic-
ipants in a Nazi parade); Snyder, 562 U. S., at 456—457 (same for protestors of a
soldier’s funeral).

--- as this Court has long held, the opportunity to think for ourselves and to express
those thoughts freely is among our most cherished liberties and part of what keeps our
Republic strong. Of course, abiding the Constitution’s commitment to the freedom of
speech means all of us will encounter ideas we consider “unattractive,” post, at 38
(opinion of SOTOMAYOR, J.), “misguided, or even hurtful,” Hurley, 515 U. S., at 574.



But tolerance, not coercion, is our Nation’s answer. The First Amendment envisions the
United States as a rich and complex place where all persons are free to think and speak
as they wish, not as the government demands. Because Colorado seeks to deny that
promise, the judgment is Reversed.

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and JUSTICE JACKSON join,
dissenting.

Five years ago, this Court recognized the “general rule” that religious and philosophical
objections to gay marriage “do not allow business owners and other actors in the
economy and in society to deny protected persons equal access to goods and services
under a neutral and generally appli- cable public accommodations law.” Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 584 U.S. __ ,  (2018) (slip op., at
9). The Court also recognized the “seri- ous stigma” that would result if “purveyors of
goods and ser- vices who object to gay marriages for moral and religious reasons” were
“allowed to put up signs saying ‘no goods or services will be sold if they will be used for
gay marriages.”” Id., at ___ (slip op., at 12).

Today, the Court, for the first time in its history, grants a business open to the public a
constitutional right to refuse to serve members of a protected class. Specifically, the
Court holds that the First Amendment exempts a website- design company from a state
law that prohibits the company from denying wedding websites to same-sex couples if
the company chooses to sell those websites to the public. The Court also holds that the
company has a right to post a notice that says, “ ‘no [wedding websites] will be sold if
they will be used for gay marriages.’” Ibid.

“What a difference five years makes.” Carsonv. Makin, 596 U. S. __ , _ (2022)
(SOTOMAYOR, J., dissenting) (slip op., at 5). And not just at the Court. Around the
country, there has been a backlash to the movement for liberty and equality for gender
and sexual minorities. New forms of inclusion have been met with reactionary exclusion.
This is heartbreaking. Sadly, it is also familiar. When the civil rights and women’s rights
movements sought equality in public life, some public establishments refused. Some
even claimed, based on sincere religious beliefs, constitutional rights to discriminate.
The brave Justices who once sat on this Court decisively rejected those claims.

Now the Court faces a similar test. A business open to the public seeks to deny gay and
lesbian customers the full and equal enjoyment of its services based on the owner’s
religious belief that same-sex marriages are “false.” The business argues, and a
majority of the Court agrees, that because the business offers services that are
customized and expressive, the Free Speech Clause of the First Amend- ment shields
the business from a generally applicable law that prohibits discrimination in the sale of
publicly available goods and services. That is wrong. Profoundly wrong. As | will
explain, the law in question targets conduct, not speech, for regulation, and the act of
discrimination has never constituted protected expression under the First Amendment...



[Dissent follows with a long history of public accommodation and antidiscrimination
law...]

The majority protests that Smith will gladly sell her goods and services to anyone,
including same-sex couples. Ante, at 2, 17. She just will not sell websites for same-sex
weddings. Apparently, a gay or lesbian couple might buy a wedding website for their
straight friends. This logic would be amusing if it were not so embarrassing. | suppose
the Heart of Atlanta Motel could have argued that Black people may still rent rooms for
their white friends. Smith answers that she will sell other websites for gay or lesbian
clients. But then she, like Ollie McClung, who would serve Black people take-out but not
table service, discriminates against LGBT people by offering them a limited menu. This
is plain to see, for all who do not look the other way...

This case cannot be understood outside of the context in which it arises. In that context,
the outcome is even more distressing. The LGBT rights movement has made historic
strides, and | am proud of the role this Court recently played in that history. Today,
however, we are taking steps backward. A slew of anti-LGBT laws have been passed in
some parts of the country, raising the specter of a “bare . . . desire to harm a politically
unpopular group.” Romer, 517 U. S., at 634 (internal quotation marks omitted). This is
especially unnerving when “for centuries there have been powerful voices to condemn”
this small minority. Lawrence v. Texas, 539 U. S. 558, 571 (2003). In this pivotal
moment, the Court had an opportunity to reaffirm its commitment to equality on behalf of
all members of society, including LGBT people. It does not do so.

Although the consequences of today’s decision might be most pressing for the LGBT
community, the decision’s logic cannot be limited to discrimination on the basis of
sexual orientation or gender identity. The decision threatens to balkanize the market
and to allow the exclusion of other groups from many services. A website designer
could equally refuse to create a wedding website for an interracial couple, for example.
How quickly we forget that opposition to interracial marriage was often because
“Almighty God . . . did not intend for the races to mix.”” Loving v. Virginia, 388 U. S. 1, 3
(1967). Yet the reason for discrimination need not even be religious, as this case arises
under the Free Speech Clause. A stationer could refuse to sell a birth announcement for
a disabled couple because she opposes their having a child. A large retail store could
reserve its family portrait services for “traditional” families. And so on.

Wedding websites, birth announcements, family portraits, epitaphs. These are not just
words and images. They are the most profound moments in a human’s life. They are
the moments that give that life personal and cultural meaning. You already heard the
story of Bob and Jack, the elderly gay couple forced to find a funeral home more than
an hour away. Supra, at 5-6, and n. 4. Now hear the story of Cynthia and Sherry, a
lesbian couple of 13 years until Cynthia died from cancer at age 35. When Cynthia was
diagnosed, she drew up a will, which authorized Sherry to make burial arrangements.
Cynthia had asked Sherry to include an inscription on her headstone, listing the
relationships that were important to her, for example, “daughter, granddaughter, sister,
and aunt.” After Cynthia died, the cemetery was willing to include those words, but not



the words that described Cynthia’s relationship to Sherry: “ ‘beloved life partner.” ” N.
Knauer, Gay and Lesbian Elders 102 (2011). There are many such stories, too many to
tell here. And after today, too many to come.

| fear that the symbolic damage of the Court’s opinion is done. But that does not mean
that we are powerless in the face of the decision. The meaning of our Constitution is
found not in any law volume, but in the spirit of the people who live under it. Every
business owner in America has a choice whether to live out the values in the
Constitution. Make no mistake: Invidious discrimination is not one of them.
“[Dliscrimination in any form and in any degree has no justifiable part whatever in our
democratic way of life.” Korematsu v. United States, 323 U. S. 214, 242 (1944) (Mur-
phy, J., dissenting). “It is unattractive in any setting but it is utterly revolting among a
free people who have embraced the principles set forth in the Constitution of the United
States.” Ibid.

The unattractive lesson of the majority opinion is this: What’s mine is mine, and what’s
yours is yours. The lesson of the history of public accommodations laws is altogether
different. It is that in a free and democratic society, there can be no social castes. And
for that to be true, it must be true in the public market. For the “promise of freedom” is
an empty one if the Government is “powerless to assure that a dollar in the hands of
[one person] will purchase the same thing as a dollar in the hands of a[nother].” Jones
v. Alfred H. Mayer Co., 392 U. S. 409, 443 (1968). Because the Court today retreats
from that promise, | dissent.



